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IN THE UTAH COURT OF APPEALS 
STATE OF UTAH 
) 
RENATA REMINGTON, 
) 
Respondent, 
) 
v. Appeals Court No. 880522-CA 
) District Court No. C 21985 
EARL D. REMINGTON, 
) 
Appellant. 
BRIEF OF THE APPELLANT 
STATEMENT OF JURISDICTION 
This court has jurisdiction pursuant to Utah Code 
Annotated Section 7£-- <' :• • 2) (g) . 
NATURE OF PROCEEDINGS 
This appeal is from a final judgment entered by 
the trial court p\ irsuant to.- :etitic * i K' i * ation 01 a 
Decree of Divorce wherein the Appellant requested that the 
court grant unto him the custody of the parties' minor child 
together with appropriate chi1d si ipport. 
STATEMENT OF ISSUE 
The sole issue presented oii Appeal is the appro-
priateness of the amount of child support r equir ed tc • be 
paid by the Respondent to the Appellant. 
DETERMINATIVE CONSTITUTIONAL PROVISIONS 
STATUTES, ORDINANCES AND RULES 
Appellant submits that the following Constitution-
al Provisions and Statutes are determinative of the issue 
herein: 
Constitution of the United States, Fourteenth 
Amendment, Section 1. 
All persons born or naturalized in the 
United States, and subject to the juris-
diction thereof, are citizens of the 
United States and of the State wherein they 
reside. No State shall make or enforce any 
law which shall abridge the privileges or 
immunities of citizens of the United States; 
nor shall any State deprive any person of life, 
liberty, or property, without due process of 
law; nor deny to any person within its juris-
diction the equal protection of the laws. 
Constitution of Utah, Article 1, Section 24: 
All laws of a general nature shall have 
uniform operation. 
Utah Code Annotated Section 30-3-5(3): 
The court has continuing jurisdiction to 
make subsequent changes or new orders for 
the support maintenance of the parties, the 
custody of the children and their support, 
maintenance, health, and dental care, or 
distribution of the property as is reasonable 
and necessary. 
Utah Code Annotated, Section 78-45-3: 
Every man shall support his child; and 
he shall support his wife when she is in 
need. 
Utah Code Annotated, Section 78-45-4: 
Every woman shall support her child; and 
she shall support her husband when he is 
in need. 
STATEMENT OF THE CASE 
The Appellant and Respondent were divorced on 
September 8, 1976 (R-23-24). Pursuant to the Decree of 
Divorce, the Respondent was awarded the care, custody, and 
control of the parties1 minor child, to wit: Michelle 
Remington who was born on November 18, 1973 (R-23-24). 
Michelle Remington resided with the Respondent until May 21, 
1983, at which time the Respondent delivered the parties' 
minor child to the Appellant [(R-94 at p.5) (R-84)]. The 
minor child has resided with the Appellant ever since 
delivery of May 21, 1983 except for one summer visitation at 
a summer camp during the summer of 1984. Since delivery of 
the child to the Appellant, he has received no support from 
the Respondent (R-94 at p.6). 
A Petition for Modification was filed by the 
Appellant on September 28, 1987 requesting a change in 
custody and child support in the amount of $250.00 per month 
(R-27-28). At the time of trial, Respondent consented to 
the change in custody [(R-94 at p.4) (R 83-85)], but denied 
that the Respondent should be required to pay any support to 
the Appellant. 
At trial, the court found that the Respondent 
lived by herself and supported only herself and had an 
annual income of $20,400.00 (R-84). 
The trial court also found that the Appellant 
supports himself, his wife, Michelle Remington (the parties1 
daughter) together with two additional children from a 
previous marriage (R-84). The Appellant had an annual 
income at the time of the hearing of approximately 
$45,500.00 per year (R-84) . The Appellant's wife had worked 
previously, but she had terminated her employment in order 
to get additional schooling which would in time allow her to 
earn a greater income. The reason for the want of a greater 
income by the Appellant and his wife was so that they would 
have enough money to help Michelle and support her during 
her college (R-94 at p.22). 
The Appellant and his wife had to move from their 
condominium when Michelle was delivered to them and but for 
her coming to live with them, they would not have moved 
(R-94 at p.8). The appellant was therefore required, by 
necessity, to find appropriate living accommodations. 
The Appellant presented at trial that the living 
expenses of Michelle Remington are approximately 
$847.00/month. [(R-94 at p.7-12) and Defendant Exhibit 
(D-l)] 
The Appellant's monthly expenses are $4,091.00 and 
his income is $3,793.00. The Appellant is having to make up 
the difference out of his savings (R-94 at p.12). 
The trial court, after the representation of 
evidence and testimony awarded to the Appellant $50.00 a 
month child support from the Respondent (R-87-88). The 
Uniform Child Support Schedule adopted by the Judicial 
Counsel in September 1984 set forth a support obligation of 
$184.00 (Exhibit D-10) and the Uniform Child Support Sched-
ule of September 1987 set forth a support obligation of 
$207.00 (Exhibit D-ll). 
SUMMARY OF THE ARGUMENT 
The Appellant seeks to have this court determine 
that the amount of $50,00 per month for child support on an 
income of $1,700.00 per month is an abuse of discretion by 
the trial court. It is the belief of the Appellant, and it 
was so argued to the trial court because of a pre-trial 
hearing statement by the court to Appellant's counsel, that 
the award amount is gender bias. The then approved Child 
Support Schedules required a payment of $184.00 to $207.00 
per month on the non-custodial parent. This court should 
reverse the ruling of the trial court and either enter an 
appropriate award of support or required the trial court to 
do such and to make the award retroactive from February 
1988. 
ARGUMENT 
THE TRIAL COURT ABUSED ITS DISCRETION IN THE 
AMOUNT AWARDED APPELLANT FOR CHILD SUPPORT. 
A man is required to support his children and a 
woman is required to support her children. Utah Code Anno-
tated Section 78-45-3 and 4. Erickson v. Erickson, 8 Ut.2d 
381, 335 P.2d 618. The Appellant has been supporting the 
parties' child for a period of time of almost five yeas 
without help from the Respondent. 
The Appellant had requested that the trial court 
grant unto him support of at least $200.00 per month. The 
Appellant is in a negative cash flow situation and is not 
able to meet his monthly expenses. The expenses which are 
directly attributable to the parties1 minor child is $847.00 
per month. The Appellant is having to use family savings to 
meet the household shortfall. 
The Respondent supports only herself. The Respond-
ent's income is $1,700.00 per month or $20,400 per year. 
The Respondent's belief as to her support obligation has 
been buying some clothing for the minor child the amount of 
which was in dispute. The Respondent had stated at trial 
that she would either supply some clothing for the minor 
child as she had in the past or pay a nominal amount of 
support, but not both (T-94 at p.35-36). Respondent's 
attorney was requested at the close of arguments, what he 
felt was an appropriate award of support (T-94 at p.70). 
The reply to the court was for the Respondent to pay 
$50.00/month which is what the court ordered. 
The Appellant does not dispute that the court may 
order appropriate awards of support. Woodward v. Woodward 
709 P.2d 393 (1985). However in this case, the amount of 
the award was so low as to be an abuse of discretion. 
Martinez v. Martinez, 754 P.2d 69 (Utah App. 1988). 
A woman is or should be required to pay the same 
appropriate amount of support as would be required by a man 
in like circumstances on comparable incomes. Utah Code 
Annotated Sections 78-45-3 and 4 require both men and women 
to support their children and pursuant to Utah Code Annotat-
ed Section 30-3-5(3) the court may modify the Decree of 
Divorce. The Appellant has the right to demand that the 
trial court interpret the laws of support to apply equally 
to men and women. Article 1, Section 24 of the Constitution 
of Utah and the XIV Amendment, Section 1 of the Constitution 
of the United States. During a pre-trial settlement confer-
ence the court made gender bias remarks to Appellant's 
counsel. Based on the court's comments, Appellant's counsel 
argued in his closing argument to the court that he knew 
that if the tables were turned such that the Respondent had 
the child and the greater income, that the trial court would 
order support amounts in the sums of no less than $184.00 to 
$207.00 per month as were set forth in the Uniform Child 
Support Schedules. The court, without making any finding 
whatsoever as to inability to pay or need or anything of a 
like nature to satisfy a requirement that the Respondent 
should only have to pay $50.00/month support, ordered that 
amount to be paid. The trial court could not have found any 
rational basis in which to require a payment of only 
$50.00/month child support. The trial court is required to 
look at the ability of the parties to pay at the time they 
appear before the court. The Respondent had the ability to 
pay an appropriate award of approximately $200.00/month. 
The $200.00/month payment would cover less than twenty-five 
percent (25%) of the amounts needed to support this child in 
her normal lifestyle. The ruling by the trial court was 
merely an extension of its gender bias philosophy as set 
forth at the pre-trial conference. Both parties stand equal 
before the court and the trial court should treat men and 
women equally. A uniform application of the law is re-
quired. The support schedules in effect at the time of the 
hearing required a Uniform Support amount regardless of 
gender. The trial court should have awarded at least 
$200.00 per month child support from the Respondent to the 
Appellant in this matter. As stated by this Court in Fullmer 
v. Fullmer, 91 Utah Adv. Rep. 25 at p. 30 
"Child support awards should approximate actual 
need, and, when possible, assure the children 
a standard of living comparable to that which 
they would have experienced if no divorce had 
occurred." Petersen v. Petersen, 748 P.2d 593, 
598 (Utah Ct. App. 1987) . Trial courts have 
ample discretion to "fashion such equitable 
orders in relation to the children and their 
support as is reasonable and necessary, 
considering not only the needs of the children, 
but also the ability of the parent to pay." 
Woodward v. Woodward, 709 P.2d 393, 394 (Utah 
1985) . 
The Respondent argued to the court that each of 
the parties will have the child for approximately the same 
number of years and that the Appellant had only had to pay 
to the Respondent $75.00/month as child support. Thus, the 
Respondent should not pay any more to the Appellant than the 
Appellant had to pay to the Respondent. The problem with 
this analysis is that the court must first look at each of 
the parties at the time they appear before the court and 
secondly, that in order to equalize what each would have to 
pay on the child, the Respondent would be required to pay to 
a substantially greater amount than $50.00 per month. The 
Respondent will have had the child for six years one month. 
The Appellant will have the child for at least eight years 
_R-
six months. Using the Respondents analysis that 
$75.00/month would have to be paid for who ever has the 
child, then the Respondent would have to pay at least 
$166.00 per month until the child reaches 18 years old in 
order to make up the difference in time of possession of the 
child and the time left remaining on the support obligation. 
The analysis of the Respondent in her closing argument to 
the trial court thus fails on both points. 
CONCLUSION 
The trial court abused its discretion in awarding 
only $50 per month child support from the Respondent to the 
Appellant. A reasonable figure would have been at least 
$200.00/month. This court should reverse the trial court's 
Order and enter an order requiring support in the amount of 
at least $200.00/month commencing with the month of February 
1988. 
Respectfully submitted this^J.5th day of December, 
1988. 
Rgftrdy \^ALu31 ow 
Attorn^ylJEor 
Earl D. Remington 
CERTIFICATE OF MAILING 
I hereby certify that I cause to be mailed a true 
and correct copy of the above and foregoing Brief of the 
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postage prepaid, this \S day of {^S^S^J<^0i^ r 198jf_, 
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Richard Nemelka 
Attorney at Law 
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By - i ^ - — ~ "neoutv C\e* 
RANDY S. LUDLOW #2011 
Attorney for Defendant 
311 South State Street, Suite 280 
Salt Lake City, Utah 84111 
Telephone: (801) 531 1300 
IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY 
STATE OF UTAH 
RENATA REMINGTON, 
Plaintiff, 
V. 
EARL D. REMINGTON, 
Defendant. 
AMENDED FINDINGS OF FACT 
AND CONCLUSIONS OF LAW 
Civil No.JP-21985 
Judge Homer Wilkinson 
THE ABOVE-ENTITLED MATTER having come on for 
hearing before the Honorable Homer Wilkinson, Judge of the 
above-entitled court on February 18, 1988 and on May 13, 
1988; the plaintiff being represented by her attorney of 
record, Richard Nemelka; defendant being represented by his 
attorney of record, Randy S. Ludlow; the defendant having 
moved the court pursuant to a Petition for Modification to 
award to him the custody of the parties1 minor child 
together with support obligation from the plaintiff to the 
defendant and requirement that the plaintiff pay for 
one-half of all medical, dental, orthodontic and optical 
ntuxnWA 
expenses not covered by insurance; the plaintiff having 
moved to have a judgment entered against the defendant for 
back child support; based upon arguments of the counsel and 
the evidence as presented to the court, the court makes 
these its 
FINDINGS OF FACT 
1. Plaintiff has consented to award to the 
defendant the care, custody and control of the parties1 
minor child. 
2. That the parties1 minor child, Michelle 
Remington has resided with the defendant since May 21, 1983 
and there has been no support payments made by the plaintiff 
to the defendant since the time that the child was delivered 
to the defendant on May 21, 1983. Plaintiff has however, 
purchased some clothing for the child over the years during 
the time period the child has been in custody of the 
defendant. 
3. That the plaintiff has no other individual for 
which she pays support to or for, and supports only herself 
and that she has an annual income of approximately 
$20,400.00. 
4. That the defendant is employed for which he 
earns approximately $45,500.00 per year on which he supports 
himself, his wife, the minor child who is at issue 
here, together with two additional children from a previous 
marriage. 
5. There is a need on behalf of the minor child 
Q0QG84 
to have medical care and that it would be reasonable for 
each of the parties to equally share any and all costs on 
behalf of said child for all medical, dental, orthodontic 
and optical expenses. 
6. That the plaintiff is entitled to reasonable 
visitation rights to the parties' minor child. 
Based upon the foregoing Findings of Fact the 
court makes these its 
CONCLUSIONS OF LAW 
1. That the defendant is ordered to pay the 
plaintiff the sum of $50.00 per month commencing with the 
month of February, 1988. 
2. That each party is to pay one-half of all 
medical, dental, orthodontic, and optical expenses not 
covered by insurance which are incurred on behalf of the 
parties1 minor child. 
3. That the defendant is awarded the care, 
custody, and control of the parties' minor child. 
4. That the plaintiff is awarded judgment against 
the defendant, which judgment for back support is to be set 
forth in a separate Order. 
5. Plaintiff is awarded reasonable visitation 
rights to the parties' minor child. 
DATED this } & day of / 2 ^ ^ 1988. 
ATTEST 
H.DtXQNHiNDLEY 
Oeputy ©ark 
\? 
/ 
Judge Homer Wilkinson 
miOGSS 
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HLED IN CLERK'S OFFlCt 
Se!t Lake County Utah 
JUL 20 1988 . 
RANDY S. LUDLOW #2011 
Attorney for Defendant 
311 South State Street, Suite 280 
Salt Lake City, Utah 84111 
Telephone: (801) 531 1300 
IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY 
STATE OF UTAH /3<? /^H-^O 
RENATA REMINGTON, 
Plaintiff, 
v. 
EARL D. REMINGTON, 
Defendant. 
AMENDED ORDER FOR 
MODIFICATION OF DECREE 
OF DIVORCE 
Civil No.J)-21985 
Judge Homer Wilkinson 
THE ABOVE-ENTITLED MATTER having come on for 
hearing before the Honorable Homer Wilkinson, Judge of the 
above-entitled court on February 18, 1988 and on May 13, 
1988; the plaintiff being represented by her attorney of 
record, Richard Nemelka; defendant being represented by his 
attorney of record, Randy S. Ludlow; the court having 
heretofore made its Findings of Fact and Conclusions of Law 
and based upon such and good cause appearing herein 
IT IS HEREBY ORDERED, ADJUDGED AND DECREED that 
the Decree of Divorce as previously entered is modified as 
follows: 
OOOfifl7 
1. That the defendant is ordered to pay the 
plaintiff the sum of $50.00 per month commencing with the 
month of February, 198 8, 
2. That each party is to pay one-half of all 
medical, dental, orthodontic, and optical expenses not 
covered by insurance which are incurred on behalf of the 
parties1 minor child. 
3. That the defendant is awarded the care, 
custody and control of the parties' minor child. 
4. That the plaintiff is awarded judgment against 
the defendant, which judgment for back support is to be set 
forth in a separate Order. 
5. That the plaintiff is awarded reasonable 
visitation rights to the parties1 minor child. 
DATED this 2- a day of / ^ X 1988. 
* Jtfdge Homer Wilkinson ^ ^ 
Approved As To Form: / ATVfc© • „ 
7
 HSWOHHWRW 
achard1' S. Nemelka ^ ^ ^ 
MAILING CERTIFICATE _,„ " ^' y'J=~y^\r 
I hereby certify that a true and correct copy of 
the foregoing Order for Modification of Decree of Divorce 
was mailed, postage prepaid, on the day of 
, 1988, to the following: 
Richard S. Nemelka 
Attorney at Law 
2046 East 4800 South 
Suite 103 
Salt Lake City, Utah 84117 
